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In the Circuit Court of the United States, Ninth Circuit, Dis

trict of Idaho, Northern Division.

AT LAW.

BUNKER HILL AND SULLIVAN
MINING AND CONCENTRATING
COMPANY (a Corporation),

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING
AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
MINING COMPANY (a Corporation),

Defendants.

Complaint.

Now comes the plaintiff in the above-entitled action,

and, complaining of the defendants herein, for cause of

action, alleges:

I.

That said plaintiff is now, and at all times since the

year 1887, has been, a corporation duly organized and

existing under the laws of the State of Oregon, and hav-

ing its principal place of business in the city of Port-

land, in said State of Oregon.

II.

That said defendant, the Empire State-Idaho Mining
and Developing Company, is now, and at all times since
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May 11th, 1898, lias been, a corporation duly organized

and existing under the laws of the State of New York,

and has an office and is doing business within said State

of Idaho.

III.

That said defendant, the Last Chance Mining Com-

pany, is now and at all times mentioned in this complaint

was a corporation duly organized and existing under the

laws of the State of Washington, and that the principal

place of business of said corporation is at the city of

Spokane, in said State of Washington.

That ever since June 1st, 1898, the said plaintiff has

been, and now is, the owner of and entitled to the pos-

session of that certain lode mining claim, situated in

Yreka mining district, in the county of Shoshone, State

of Idaho, known as the Stemwinder lode claim, parti-

cularly described by metes and bounds, as follows, to

wit:

Beginning at a post in mound of rocks at the center

of the southeastern end line of the claim, thence north

69° W west, 356.85 feet to a post in mound of rocks, the

southwest corner of the claim, from which a prominent

peak bears south 8° 22' east, and another prominent peak

bears north 84° 35' east; the northwest corner of the

Bunker Hill lode bears north 69° 40' west, 207.8 feet;

thence north 12° 28' west, 619.6 feet to a post in mound
of rocks, the northwest corner of the claim, from which

corner No. 3 of survey No. 550 of the Emma lode claim

(which claim is hereinafter more particularly described)

bears south 49° 57' east, 121.9 feet distant; thence south

69° W east, 713.7 feet to a post in mound of rocks, the
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northeast corner of the claim, thence south 12° 28' east,

619.6 feet to a stake in mound of rocks, the southeast

corner of the claim; thence north 69° 40' west, 356.85

feet to the place of beginning, except that portion of said

mining claim included within the surface lines of the

Emma lode claim survey No. 550 as patented, and within

the vertical planes drawn downward through the end

lines of said Emma claim, and extended in the direction

X)f said lines westerly to a point where said lines inter-

sect.

The surface lines of said Emma claim are described as

follows: Beginning at the point of discovery with varia-

tion of 21° 45' east; thence north 86° 40' west, 273 feet

to corner No. 2; thence north 1° east, 114 feet to corner

No. 3; thence north 82° 23' east, 1514 feet to corner No.

4; thence south 1° west, 560 feet to corner No. 1; thence

north 80° 40' west 1513 feet to corner No. 2, the place of

beginning the survey of exterior boundaries. Embrac-

ing an area of 11.584 acres. From corner No. 2 U. S.

mineral monument No. 1 bears north 57° 43' west, 9023.1

feet distant.

V.

Plaintiff further alleges that within said Stemwinder

lode claim is a vein or lode of rock in place carrying silver,

lead, and other valuable minerals. The general course

or strike of said lode or vein is northwesterly and south-

easterly. On its course or strike the top or apex of said

vein crosses the northwesterly boundary line of the

Emma lode claim, which line is the one described here-

inbefore as having a course north 82° 23' east, and a

length of 1514 feet, connecting corners number 3 and 4
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of said claim. Thereupon the top or apex of said vein

crosses on its course the northern boundary line of the

Stemwinder lode claim, which line is the one described

hereinbefore as having a course south 69° 40' east, 713.7

feet in length connecting the northeast and the northwest

corners of said last-named claim. Continuing on its

course southeasterly said top or apex crosses the south-

easterly boundary of the Emma lode claim, which line is

the one hereinbefore described as having a course north

80° 40' west, 1513 feet in length, connecting corners num-

bers 1 and 2 of said Emma lode claim. And thereupon

said top or apex continuing on its course southeasterly

crosses the southern boundary line of the Stemwinder

lode claim, which line is the one described hereinbefore

as having a course north 69° 40' west, connecting the

southeast and southwest corners of said Stemwinder lode

claim.

Said vein or lode descends into the earth at various

angles in a westerly direction and on its downward

course passes out of and extends indefinitely beyond a

vertical plane drawn through the western boundary line

of said Stemwinder lode claim, which said line is the one

hereinbefore described as having a course north 12° 28'

east, and a length of 619.6 feet, connecting the south-

west and northwest corners of said claim.

Plaintiff therefore avers that at all the times men-

tioned in this complaint it was, and now is, the owner

and entitled to the exclusive possession of all that por-

tion of said vein or lode, the top or apex of which lies

inside the surface boundaries of said Stemwinder lode

claim, as hereinbefore described, and throughout its en-
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tire depth, except that portion of said vein or lode as is

included and embraced within vertical planes drawn

downward through the end lines of said Emma lode claim

and said end lines extended indefinitely in their own di-

rection westwardly, to the line of intersection of said

planes.

That plaintiff has at all of said times been in possession

of said Stemwinder lode claim and said vein or lode

above described, save and except as it has been ousted

and ejected by said defendants as hereinafter alleged.

That heretofore, to wit, on or about the second day of

June, 189S, and while said plaintiff was the owner of and

lawfully possessed of and entitled to the possession of

said Stemwinder mining claim, and of the said vein, or

lode therein contained, said defendants wrongfully and

unlawfully entered into and upon that portion of said

vein or lode which lies outside of said vertical planes

drawn through the end lines of said Emma mining claim

and said lines produced in their own direction to the line

of intersection of said planes and outside of and to

tin- west of a vertical plane drawn through the west side

line of said Stemwinder mining claim, and between verti-

cal planes drawn through the end lines of said Stem-

winder mining claim and so continued in their own direc-

tion that such lines will intersect said exterior portions

of said vein or lode, and being a part of the same vein

Which has its top or apex within the surface lines of said

mining claim, as aforesaid, and ousted and ejected plain-

tiff therefrom, and dug, made, and sunk certain tunnels,

drifts, and excavations therein; and that thereafter said

defendants took and carried away from said portion of
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said vein or lode large quantities of the ore therein con-

tained of the value of one hundred thousand dollars, and

converted said ore to their own use, and that said defend-

ants have at all times since said entry and ouster with-

held, and do now wrongfully withhold from plaintiff the

vsaid portion of the said vein or lode, to the great damage

of plaintiff in the sum of one hundred thousand dollars.

VII.

That the value of that portion of said vein or lode with-

held from said plaintiff, as aforesaid, exceeds the sum of

two thousand dollars.

And for another and further cause of action, the said

Bunker Hill and Sullivan Mining and Concentrating

Company complains of and against the Empire State-

Idaho Mining and Developing Company and the Last

Chance Mining Company, and alleges

:

I.

That the plaintiff, the Bunker Hill and Sullivan Min-

ing and Concentrating Company, is and was at the time

of the commencement of this action and at the time of

the committing of the grievances hereinafter mentioned,

a corporation created, organized, and existing under the

laws of the State of Oregon, having its principal place of

business at the city of Portland, in said State, and is and

was at all times aforesaid a citizen of the State of Oregon.

II.

That the defendant, the Empire State-Idaho Mining

and Developing Company, is and was at the time of the

commencement of this action and at the time of the com-
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mitting of the grievances hereinafter mentioned, a cor-

poration, created, organized, and existing under the laws

of the State of New York, and having an office and doing

business in the State of Idaho, and is and was, at all the

times aforesaid, a citizen of the State of New York.

III.

That the said defendant, the Last Chance Mining Com-

pany is and was at the time of the commencement of this

action, and at the time of the Committing of the griev-

ances hereinafter mentioned, a corporation, created, or-

ganized and existing under and by virtue of the Laws of

the State of Washington, having its principal place of

business at the city of Spokane, in the State of Washing-

ton, and is, and was at all the times aforesaid, a citizen

of the State of Washington.

That ever since June 1st, 1898, the said plaintiff has

been, and now is the owner of, and entitled to the pos-

session of the following described mining ground and

lode, bearing silver, lead and other valuable minerals,

situated on the easterly slope of a mountain on the west-

erly side of Milo creek, and about one-half mile south-

westerly from the town of Wardner, in Yreka mining dis-

trict, in the county of Shoshone, State of Idaho, known as

the Stemwinder ground and lode, to wit, that portion of

said lode lying between the end lines of the surface

ground hereinafter described, and between vertical

planes drawn through said end lines.

And also all that portion of said lode before mentioned

and that portion of all lodes, viens and ledges bearing

silver, lead and other valuable minerals throughout their
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entire depth, the top or apex of which lies inside of the

following described surface lines extended downward

vertically, lying between vertical planes drawn down-

wards through the said end lines'

.

Also all that surface ground within which said portion

of said lode hereinbefore mentioned has its top or apex

beginning at a post in mound of rocks at the center of

the southeastern end line of the claim, thence north 69°

40' west, 356.85 feet to a peak in mound of rocks, the

southwest corner of the claim from which a prominent

peak bears south 8° 22' east, and another prominent peak

bears north 84° 35' east; the northwest corner of the

Bunker Hill lode bears north 69° 40' west, 207.8 feet;

thence north 12° 28' west, 619.6 feet to a post in mound

of rocks, the northwest corner of the claim from which

corner No. 3 of survey No. 550 of the Emma lode claim

(which claim is hereinafter more particularly described),

bears south 49° 57' east, 121.9 feet distant; thence south

69° 40' east, 713.7 feet to a post in mound of rocks, the

northeast corner of the claim ; thence south 12° 28' east,

619.6 feet to a stake in mound of rocks, the southeast

corner of the claim; thence north 69° 40' west, 356.85

feet to the place of beginning.

The lines of said surface ground aforesaid, to wit, the

line running from the northwest corner to the northeast

corner, and the line running from the southeast corner to

the southwest corner, are and constitute the end lines of

said surface ground, and the said lines, to wit, the line

running from the southwest corner to the northwest

corner, and the lines running from the northeast corner
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to the southeast corner, are and constitute the side lines

of said surface ground.

Also all that portion of said lodes, viens and ledges,

bearing silver, lead and other valuable metals through-

out their entire depth, the top or apex of which lies in-

side of said surface lines extended downward vertically,

lying between vertical planes drawn downward through

said end lines; except that portion of said premises, lode,

vein and ore thereof, included, enclosed, and confined

within the surface lines of the Emma lode mining claim

survey No. 550 as patented, and within the vertical

planes drawn downward through the end lines of said

Emma claim and extended in the direction of said end

lines westerly to a point where said end lines intersect.

The surface lines of said Emma claim are described as

follows: Beginning at the point of discovery with varia-

tion of 21° 45' east; thence north 86° 40' west, 273 feet to

corner No. 2; thence north 1° east, 114 feet to corner No.

3; thence north 82° 23' east, 1,514 feet to corner No. 4;

thence south 1° west 560 feet to corner No. 1; thence

north 80° 40' west 1,513 feet to corner No. 2, the place of

beginning the survey of exterior boundaries. Embrac-

ing an area of 11,584 acres. From corner No. 2 U. S.

Mineral Monument No. 1 bears north 57° 43' west 9,023.1

feet distant. And the said. end lines of said Emma claim

are as follows, to wit: The lines running from said corner

No. 3 to said corner No. 4, and the line running from said

corner No. 1 to said corner No. 2. That plaintiff has at

all times been in possession of said Stemwinder lode

claim, and said vein or lode above described save and ex-
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cept as it has been ousted and ejected by said defendants

as therinafter alleged.

VI.

That the defendants, prior to the commencement of

this action, constructed a certain tunnel, known as and

called the Sweeny tunnel, which said tunnel has its

mouth upon lands adjoining said Stemwinder lode claim.

And while plaintiff was so the owner, seized and pos-

sessed and entitled to the possession of said Stemwinder

lode claim and the lode or vein having its top or apex

therein, said defendants, on or about June 2d, 1898, by

means of said tunnel, and of levels, drifts, crosscuts, and

stopes projected therefrom, penetrated into and upon

said lands and premises then belonging to said plaintiff

as hereinbefore described, and into and upon the lode or

vein having its apex or top within the surface lines of

said Stemwinder lode claim, and into and upon that por-

tion of said lode or vein belonging to said plaintiff as

hereinbefore described lying outside of vertical planes

drawn through the end lines of the Emma lode claim and

those lines produced in their own direction westwardly

to the intersection of said planes and within vertical

planes drawn through the end lines of said Stemwinder

lode claim, and such lines produced westwardly in their

direction, and by means of said tunnel and underground

works connected therewith, willfully, wrongfully and

unlawfully ousted and ejected plaintiff from such portion

of said lode or vein; and that thereafter said defendants

have willfully, wrongfully and unlawfully and without

the license or consent or knowledge of said plaintiff,
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worked and mined said lode and mining ground and ex-

tracted therefrom and converted to their own use large

quantities of ore, lead and silver bearing rock and quartz

of great value, to wit, of the value of one hundred thous-

and dollars ($100,000).

That ever since said last named day said defendants

have wrongfully and unlawfully withheld the possession

of such parts and portions of said vein or lode as are

reached by said tunnel and various levels, stopes and

excavations projected therefrom, to the damage of plain-

tiff in the sum of one hundred thousand dollars ($100,000).

VII.

And plaintiff alleges that the portion of the said prem-

ises of plaintiff into and upon which the defendants have

entered, and from which they have ousted and ejected the

plaintiff, and which they wrongfully and unlawfully re-

tain and withhold from plaintiff, as aforesaid, is of the

value of four hundred thousand dollars ($100,000) and up-

wards.

Wherefore, plaintiff prays judgment against defend-

ants, for recovery of possession of said premises, and for

the sum of two hundred thousand dollars $200,000), with

costs of suit, and such other and further relief as it may
be entitled to.

LINDLEY & EIOKHOFF,
JNO. R. McBRIDE.

Attorneys for Plaintiff.

GARBER & GARBER,

Of Counsel.
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United States of America, V

District of Idaho, \ ss.

County of Shoshone, 1

P. W. Bradley, being duly sworn, deposes and says that

he is an officer, to wit, the president of the complainant

corporation named in the above cause. That he has read

the foregoing complaint, and that the same is true of his

own knowledge except as to the matters which are there-

in stated to be on his information or belief, and as to

those matters that he believes it to be true.

F. W. BRADLEY.

Subscribed and sworn to before me this 29th day of

September, A. D. 1898.

A. L. RICHARDSON,

Clerk of United States Circuit Court, District of Idaho.

[Endorsed]: No. 138. At Law. In the Circuit

Court, Ninth Circuit, District of Idaho, Northern Divi-

sion. Bunker Hill and Sullivan Mining and Concen-

trating Company, Plaintiff, vs. Empire State-Idaho Min-

ing and Developing Company, et a!., Defendants. Com-

plaint. At Law. Filed Sept. 29th, 1898, A. L. Rich-

ardson, Clerk. Lindley & Eickhoff, John McBride, Attor-

neys for plaintiff. Garber & Garber, of Counsel.
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At a stated term of the United States Circuit Court for

the Southern Division of the District of Idaho, held

at Pocatello, Idaho, October 3d, 1898. Present: Hon.

JAS. H. BEATTY, Judge.

AT LAW.

BUNKER HILL AND SULLIVAN'
MINING AND CONCENTRATING
COMPANY /Northern

vs'-

\Division.

EMPIRE STATE-IDAHO MINING l
No

-
138

AND DEVELOPING COMPANY, et

al.

Appearance.

On this day W. B. Heyburn, Esq., entered an appear-

ance on behalf of both defendants herein, service of sum-

mons being waived and by agreement said defendants

are given forty days to plead from this date.

[Endorsed] : No. 138. U. S. Circuit Court, Northern

Division, District of Idaho. Bunker Hill & S. M. & C.

Co. vs. Empire State-Idaho M. & D. Co. et al. Appear-

ance. Filed Oct 3d, 1898. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, Ninth Circuit
f
Dis-

trict of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and LAST CHANCE
MINING COMPANY (a Corporation),

Defendants.

Lis Pendens.

Notice is hereby given that two certain actions have

been commenced in the Circuit Court of the United States

Ninth Circuit District of Idaho, Northern Division and

are now pending therein, wherein Bunker Hill and Sul-

livan Mining and Concentrating Company, a corporation,

is plaintiff, and Empire State-Idaho Mining and Develop-

ing Company, a corporation, and Last Chance Mining

Company a corporation, are defendants, the nature and

object of which said actions and the property affected

thereby are as follows:

First.—An action to recover possession of certain parts

of a certain vein or lode bearing silver, lead and other
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valuable deposits the top or apex of which lies inside the

surface boundaries of that certain lode mining claim

situated in Yreka mining- district in the County of Sho-

shone, State of Idaho, known as the Stemwinder lode

claim which portion of said vein or lode lies within ver-

tical planes drawn downward through the end lines of

said Stemwinder lode claim, and said end lines extended

in their own direction westerly indefinitely except that

portion of said vein or lode as is included and embraced

within vertical planes drawn downward through the

end lines of the Emma lode claim and said end lines ex-

tended indefinitely in their own direction to the line of

intersection of said planes.

The following is a description of the surface boundaries

of said Stemwinder lode claim:

Beginning at a post in mound of rocks at the center of

the southeastern end line of the claim, thence north 69°

40' west, 356.85 feet to a post in mound of rocks the

southwest corner of the claim, from which a prominent

peak bears south 8° 22' east and another prominent peak

bears north 84° 35' east; the northwest corner of the

Bunker Hill lode bears north 69° 40' west, 207.8 feet;

thence north 12° 28' west 019.6 feet; to a post in mound
of rocks the northwest corner of the claim from which

corner No. 3 of survey No. 550 of the Emma lode claim
bears south 49° 57' east, 121.9 feet distant; thence south
69° 40' east, 713.7 feet to a post in mound of rocks the

northeast corner of the claim; thence south 12° 28' east,

019.6 feet to a stake in mound of rocks, the southeast

corner of the claim; thence north 69° 40^ west, 356.85 to

tin' place of beginning.
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The northern end line of said claim is the one de-

scribed hereinbefore as having a course south 69° 40'

east, 713.7 feet in length, connecting the northeast and

northwest corners of said claim, and the southern end

line is the boundary line described hereinbefore as hav-

ing a course north 69° 40' west, connecting the southeast

and southwest corners of said claim.

Said action is also brought to recover from said de-

fendants the sum of f100,000 the value of ore alleged to

have been extracted by said defendants from said vein

and the further sum of f100,000 as damages for with-

holding the possession of said portions of said lode or

vein. Also for costs of suit.

Second.—An action in equity ancillary to the action

at law above described wherein said plaintiff prays for a

writ of injuncture pending said action at law to be

directed to said defendants to restrain them and their

agents, employees and confederates from entering into or

upon the mine or mines, mining ground, lode or ledge

property and premises hereinabove particularly described,

and from working or mining thereon or making or contin-

uing any cut, opening or excavation on or in said mining

ground or on or in any part thereof, or digging up, extract-

ing or removingfrom said mining ground or from anypart

thereof any mineral deposit ore, rock or earth or any min-

eral substance whatever, whether the same be in place or

heretofore severed from the freehold, andfrom in any man-

ner hindering or obstructing complainant or its agents,

servants, and employees, or any or either of>them,in work-

ing and mining upon said premises. Also a restraining

order to, the same effect and that upon the final deter-
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niination of said actions at law such injuncture may be

made perpetual; that an account may be taken for the

waste committed and for such other and further relief as

may be just.

All of which will more fully appear by reference to the

complaints in said respective causes now on file with the

clerk of said Court to which special reference is hereby

made for all the particulars therein respectively con-

tained.

Dated Oct. 1st, 1898.

LINDLEY & EICKHOFF,
JOHN R. McBRIDE,

Solicitors and Attorneys for Plaintiff.

GARBER & GARBER,

Of Counsel.

[Endorsed]
: No. 1241. In the Circuit Court, Ninth

Circuit, District of Idaho, Northern Division. Bunker
Hill and Sullivan Mining and Concentrating Company,
Complainant, vs. Empire State-Idaho Mining and De-
veloping Company, et al., Respondents. Lis Pendens.
Recorded at the request of Fredk. Burbridge, October
6th, 1898, in Book "A" of Lis Pendens, page 78, Records
of Sl.< .shone County, State of Idaho. Barry N. Hillard,
County Recorder. By Chas. A. Ervin, Deputy. Lindley

& Eickhoff, John R. McBride, Solicitors for Complainant.
Barber & Garber, Of Counsel. Filed Oct. 11th, 1898. A.
L. Richardson, Clerk.
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In the Circuit Court of the United States, Ninth Circuit, Dis-

trict of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN \

MINING AND CONCENTRATING

COMPANY (a Corporation).

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE

MINING COMPANY (a Corporation),

Defendants. /

Separate Answer of Empire State-Idaho M. & D. Co.

Now comes the defendant, the Empire State-Idaho

Mining and Developing Company, above named, and an-

swering for itself and for no other defendant in the

above-entitled cause, says:

I.

That as to whether or not the plaintiff is now, or at

all times since the year 1887, or at any time, has been a

corporation, duly organized and existing, or organized
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and existing at all, under the laws of the State of Ore-

gon, or having its principal place of business at the city

of Portland in the said State of Oregon, this defendant

has not sufficient information upon which to base a

belief and therefore denies the same.

II.

Defendant admits the allegations contained in the sec-

ond paragraph of plaintiff's complaint to be true.

III.

This defendant neither admits nor denies the allega-

tions contained in the third paragraph of the complaint

herein, as to the corporaion existence of the Last Chance
Mining Company.

IV.

This defendant denies that ever since June 1st, 1898,

the plaintiff has been or now is the owner, or entitled to

the possession of that certain alleged lode mining claim

situated in the Yreka mining district, in Shoshone
county, State of Idaho, described and claimed in the

fourth paragraph of the complaint herein as the "Stem-
winder" lode claim, as described in said paragraph or at

all.

V.

Tli is defendant denies that there is any vein or lode of
rock in place, carrying silver, lead or other valuable
minerals, within the said alleged "Stemwinder" lode
claim, having a general course or strike, or any general
course or strike, in a northwesterly and southeasterly
direction, the top or apex of which, on its course or strike,
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crosses -the northwesterly boundary line of the "Emma"

lode claim in the manner described in said fifth para-

graph of the complaint herein, or which crosses on its

course the northerly boundary line of the alleged Stem-

winder lode claim or any line of the said alleged Stem-

winder lode mining claim, having a course south 69° 40'

east, 713.7 feet in length, connecting the northeast and

northwest corners of the said alleged Stemwinder claim,

or at all, or that the top or apex of any such vein con-

tinued on its own course southeasterly, crosses the south-

easterly boundary of the Emma lode claim in the manner

described in the said fifth paragraph of the complaint; or

that the top or apex of any such vein continuing on its

course southeasterly crosses the southern boundary line

of the said pretended Stemwinder lode mining claim as

described in the said fifth paragraph of the complaint, or

at all. Denies that the said alleged vein or lode, or any

vein or lode, found within, or having its apex within the

said pretended Stemwinder lode claim descends into the

earth at various angles, or any angles, in a westerly direc-

tion, or on its downward course passes out of and extends

indefinitely beyond the vertical plane drawn through

the western boundary line of the said pretended Stem-

winder lode claim as described in the said fifth para-

graph of the complaint as having a course north 12° 28'

east and a length of 619.6 feet, connecting the pretended

southwest and the pretended norhwest corners of the

said pretended Stemwinder claim. This defendant de-

nies that the plaintiff at all time, or at any time men-

tioned in the complaint was or is now, or ever was, the

owner or entitled to the exclusive, or any possession of
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all or of any portion of any vein or lode, the top or apex

of which lies inside the surface boundaries of the said

pretended Stemwinder lode claim, as described and

claimed in the Complaint herein, throughout its entire

depth or throughout any depth or at all, beyond the sur-

face lines of the pretended Stemwinder claim. Denies

that the plaintiff has at all times or at any time been in

possession of the vein or lode claimed by the plaintiff in

this action, as having its top or apex within the Stem-

winder lode mining claim, at any point out of or beyond

the vertical lines of the said pretended Stemwinder lode

mining claim, and denies that this defendant has ever

ousted or ejected the plaintiff from any part or portion of

any vein or lode having its top or apex within the said

pretended Stemwinder lode mining claim.

VII.

Denies that heretofore, to wit, on or about the second

day of June, 1898, or at any other time, while the plain-

tiff was the owner of or lawfully possessed of, or entitled

to the possession of the said alleged Stemwinder mining

claim, or of any vein or lode therein contained, or at all,

this defendant wrongfully, or unlawfully or at all en-

tered into and upon any portion of said vein or lode, or

any vein or lode, which lies outside of the vertical plane

drawn through the end lines of the Emma mining claim,

or said lines produced in their own direction to the line

of intersection of such plane, or outside of or to the west

of any vertical plane drawn throught the west side line

of, or any side line of, or any line of the said alleged

Stemwinder mining claim, or between vertical planes
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drawn through the end lines, or any lines of the said al-

leged Stemwinder mining claim so continued in their

own direction that said lines would intersect the exterior

portions of said vein or lode or any vein or lode, being a

part of the same vein, or any vein, which has its top or

apex within the surface lines of the said alleged Stem-

winder mining claim, or that this defendant ousted or

ejected the plaintiff therefrom, or from any portion there-

of, or dug, or made or sunk, certain or any tunnels, drifts

or excavations therein or that thereafter or at any time,

this defendant took or carried away from said portion

of said vein or lode, large or any quantities of ore therein

contained of the value of one hundred thousand dollars

or of any value whatever, or converted said ore to its own

use; or that this defendant has at all times or at any

times since said alleged entry, ousted or withheld, or does

now wrongfully withhold from the plaintiff any portion

of any vein or lode, having its top or apex in or within

said alleged Stemwinder lode mining claim, to the dam-

age of the plaintiff in the sum of one hundred thousand

dollars, or at all, or to the damage of the plaintiff in any

amount whatever.

VIII.

Denies that the value of that portion of any vein or lode

withheld from the plaintiff by this defendant, exceeds the

sum of two thousand dollars, or any sum whatever.

This defendant, answering for itself and for no other

defendant, the second and further cause of action set

forth in the plaintiff's complaint herein, says:



Empire State-Idaho Min. etc. Co. et at. 23

I.

That as to whether or not the plaintiff, the Bunker

Hill and Sullivan Mining and Concentrating Company, is

or was at the time of the commencement of this action,

or at any time, a corporation, created, organized or exist-

ing under the laws of the State of Oregon, having its

principal place of business at the city of Portland, in the

State of Oregon, or at all, or is or was at all times or at

any time a citizen of the State of Oregon, this defendant

has not sufficient information upon which to base a belief

and therefore denies the same.

II.

This defendant admits that the Empire State-Idaho

Mining and Developing Company is and was at the time

of the commencement of this action, a corporation,

created, organized and existing under the laws of the

State of New York, and having an office and doing busi-

ness in the State of Idaho, and that it is and was, at all

times, a citizen of the state of New York, but denies the

commission of the grievances or any grievances men-

tioned and set forth in the second cause of action stated

in the complaint herein.

This defendant admits that the Last Chance Mining

Company is and was at the time of the commencement of

tliis action, a corporation, created, organized and exist-

ing under the laws of the State of Washington, and hav-

ing an office and doing business in the State of Idaho, and

that it is and was at all limes, a citizen of the State of

Washington, but denies the commission of the grievances

or any grievance mentioned and set forth in the second

cause of action stated in the complaint herein.
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III.

Denies that ever since June 1st, 1898, or at all, the

plaintiff has been or now is the owner of or entitled to the

possession of the mining ground and lode claimed and de-

scribed in the third paragraph of the second cause of

action stated in the complaint herein. Denies that the

lines described in the said last mentioned paragraph as

running from the northwest corner to the northeast

corner of the said pretended Stemwinder mining claim,

and the line running from the pretended southeast

corner to the pretended southwest corner of the said

pretended Stemwinder mining claim, are or constitute

the end lines of the said alleged Stemwinder claim. And

denies that the said lines described in the said third

paragraph in the complaint as running from the south-

west corner to the northwest corner or the line running

from the northeast corner to the southeast corner, are or

constitute the side lines of the said surface ground, of the

said pretended Stemwinder lode claim. Denies that the

plaintiff is the owner of all or any portion of the said pre-

tended lodes, veins or ledges, bearing silver, lead, or

other valuable metals, throughtout their entire depth, or

any depth, the top or apex of which lies inside of said pre-

tended surface lines extended downward vertically, or

lying between the vertical planes drawn downward

through the said pretended end lines, except that por-

tion of said premises, lode or vein, or ore thereof, in-

cluded, enclosed and confined within the surface lines of

the Emma lode mining claim, survey No. 550, as patented,

or within the vertical planes drawn downward throught
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the end lines of the said Emma claim and extended in the

direction of the said end lines westerly to a point where

the said lines intersect.

IV.

Denies that the plaintiff is entitled to any ledges, veins

or lodes, bearing silver, lead or other valuable metals,

throughout their entire depth, the top or apex of which

lie inside of said pretended surface lines of the said al-

leged Stemwinder claim, extended downward vertically

or lying between the vertical planes drawn downward

through the said pretended end lines, by reason of being

the owner of the said pretended Stemwinder lode mining

claim, or by reason of any fact, thing, title, claim or right.

Denies that the plaintiff has been at all times or at any

time in possession of the said vein or ledge described and

claimed in the fifth paragraph of the second cause of ac-

tion stated in the complaint herein, save and except as

said plaintiff has been ousted and ejected by this de-

fendant, or at all. Denies that the defendant has ever

ousted or ejected the said plaintiff from said lode or

ledge or any lode or ledge having its top or apex within

the said Stemwinder lode mining claim.

V.

Denies that this defendant, prior to the commencement
of this action, or at any time, ever constructed a tunnel

known as or called the "Sweeny" tunnel, having its mouth
upon the lands adjoining the Stemwinder lode claim, or

elsewhere. Denies that the plaintiff was the owner

seized, possessed or entitled to the possession of the said
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Stemwinder lode mining claim or any lode or vein hav-

ing its top or apex therein, or that this defendant on or

about June 2d, 1898, or at any other time, by means of

said tunnel or otherwise, or by means of levels, drifts,

crosscuts, or stopes projected therefrom, penetrated into

or upon the lands or premises belonging to the plaintiff

as described or claimed in the second cause or action

stated in the complaint herein, or at all, or penetrated

into or upon any lode or vein having its top or apex with-

in the surface lines of the said Stemwinder lode claim

or into or upon that portion, or any portion of any lode

or vein belonging to the plaintiff as described in the

second cause of action stated in the complaint herein, or

at all, lying outside of the vertical planes drawn through

the end lines of the Emma lode claim, or these lines pro-

duced in their own direction westwardly to the intersec-

tion of the said planes, or within the vertical planes

drawn through the end lines of the said alleged Stem-

winder lode claim, or such lines produced westwardly in

their own direction. And denies that this defendant by

means of said tunnel and underground works connected

therewith, or by means of any tunnel or any underground

works of any character whatever, wilfully, wrongfully,

or unlawfully, or at all, ousted or ejected the plaintiff

from said portion or any portion of said alleged vein. Or

that thereafter, or at all, this defendant has willfully,

wrongfully, or unlawfully, or without the license, con-

sent or knowledge of the plaintiff, or at all, worked or

mined said lode, or mining ground, or extracted there-

from or converted to its own use large quantities of ore,

or any quantities of ore, lead or silver-bearing rock or
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quartz of the value, to wit, of one hundred thousand dol-

lars, or of any value whatever. Denies that ever since

the said last named date, or since any date, or at any time

this defendant has wrongfully, or unlawfully withheld

the possession of the said vein or lode, or of any veins or

lodes which are reached by said tunnel, or by various or

any levels, stopes, or excavations projected therefrom to

the damage of the plaintiff in the sum of one hundred

thousand dollars, or any sum whatever.

VI.

Denies that the portion of the said premises claimed by

the plaintiff and into and upon which this defendant is

alleged to have entered, and from which this defendant

is alleged to have ousted or ejected the plaintiff, or which

it is alleged this defendant wrongfully or unlawfully re-

tains or withholds from the plaintiff as aforesaid, is of

the value of four hundred thousand dollars and upwards

or of any value.

VII.

This defendant denies that it. ever entered into or

upon any lode or ledge or vein or mineral bearing de-

posit, belonging to the plaintiff or to the possession of

which the plaintiff was entitled. Denies that it has en-

tered into or upon any vein, lode or ledge of mineral bear-

ing rock having its top or apex in or within the said pre-

t ended Stemwinder lode mining claim, or that it has

ever entered in or within any lode or ledge upon its dip <>i

elsewhere between or upon any plane drawn upon any

end lines or other lines, or which might be drawn upon

any end lines or other lines of the said pretended Stem-
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winder lode mining claim, or that it has ever erected,

constructed or owned, any tunnels, drifts, crosscuts or

other excavations in or upon or penetrating into or upon

any lode or ledge having its top or apex in or within the

said pretended Stemwinder lode mining claim.

Wherefore, this defendant prays that this action may

be dismissed and that it may have and recover of the

plaintiff its costs and disbursements herein.

W. B. HEYBURN,

Attorney for the Defendant Empire State-Idaho Mining

and Developing Co.

Of Counsel.

State of Washington, )
> ss.

County of Spokane. )

, Chas. Sweeny being duly sworn deposes and says that

he is the general manager of the corporation, the Empire

State-Idaho Mining and Developing Company, named as

a defendant herein; that he has read the foregoing an-

swer and knows the contents thereof, and that the same

is true of his own knowledge, except as to the matters

and things therein stated to be on information and belief,

and as to those matters and things, he believes it to be

true. CHAS. SWEENY.

Subscribed and sworn to before me this 10th day of De-

cember, A. D. 1898.

[Seal] W. B. SAM'S,

Notary Public in and for the State of Washington, Re-

siding at Spokane, Wash.
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[Endorsed]: No. 138. In the United States Circuit

Court, Ninth Judicial Circuit, in and for the District of

Idaho, Northern Division. Bunker Hill & S. M. & C. Co.,

Plaintiffs, vs. Empire State-Idaho M. & D. Co. et al., De-

fendants. Separate Answer of E. S. I. D. & M. Co.

Filed Dec. 12th, 1898. A. L. Richardson, Clerk. W. B.

Heyburn, Atty's for Deft. E. S. I. D. & M. Co.

In the Circuit Court of the United States, Ninth Circuit,

District of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
MINING COMPANY (a Corporation),

Defendants.

Separate Answer of the Last Chance Mining Company.

Now comes the above-named defendant, the Last

Chance Mining Company, and answering for itself and

no other defendant in the above-entitled cause, says:
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I.

That as to whether or not the plaintiff is now, or at

all times since the year 1887, or at any time, has been a

corporation, duly organized and existing, or organized

and existing at all under the laws of the State of Oregon,

or having its principal place of business at the city of

Portland, in the said State of Oregon, this defendant has

not sufficient information upon which to base a belief,

and therefore denies the same.

II.

Defendant admits the allegations contained in the

second paragraph of the plaintiff's complaint to be true.

III.

Defendant admits the allegations contained in the

third paragraph of the complaint herein, to be true.

IV.

This defendant denies that ever since June 1st, 1898,

,the plaintiff has been, or now is, the owner, or entitled

to the possession of that certain alleged lode mining

claim, situated in the Yreka mining district, in Shoshone

county, State of Idaho, described and claimed in the

fourth paragraph of the complaint herein as the "Stem-

winder" lode claim, as described in said paragraph, or

at all.

V.

This defendant denies that there is any vein or lode

of rocks in place, carrying silver, lead or other valuable

minerals, within the said alleged "Steniwinder" lode
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claim, having a general course or strike, or any general

course or strike, in a northwesterly and southwesterly

direction, the top or apex of which, on its course or strike,

crosses the northwesterly boundary line of the "Emma"
lode claim in the manner described in said fifth paragraph

of the complaint herein, except as hereinafter stated, or

which crosses in its course the northerly boundary line

of the alleged Stemwinder lode claim, or any line of the

said alleged Stemwinder lode claim, having a course 69

40' east, 713.7 feet in length, connecting the northeast

and northwest corners of the said alleged Stemwinder

claim, or that the top or apex of any such vein continued

on its own course southwesterly, crosses the southeast-

erly boundary of the Emma lode claim in the manner
described in the said fifth paragraph of the complaint;

or that the top or apex of any such vein continuing on
its course southeasterly crosses the southern boundary
line of the said pretended Stemwinder lode mining claim,

as described in the said fifth paragraph of the complaint.
Denies that the said alleged vein or any vein, or lode,

found within, or having its apex within the said pretended

Stemwinder lode claim, descends into the earth at various

angles, or at any angle, in a westerly direction, or on its

downward course passes out of and extends indefinitely

beyond the vertical plane drawn through the western
boundary line of the said pretended Stemwinder lode

claim, as described in the said fifth paragraph of the com-

plaint as having a course north 12° 28' east and a lenjrth

of 619.6 feet, connecting the pretended southwest and
"'•' protruded noil Invest corners of the said pretended

Btemwinder claim. This defendant denies that the
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plaintiff, at all times, or at any time mentioned in

the complaint, was or now is, or ever was, the owner

of or entitled to the exclusive, or any possession of all or

any portion of any vein or lode, the top or apex of which

lies inside the surface boundaries of the said pretended

Stemwinder lode claim as described and claimed in the

complaint herein, throughout its entire depth or through-

out any depth at all, beyond the surface lines of the pre-

tended Stemwinder claim. Denies that the plaintiff has

at all times, or at any time, been in possession of the

vein or lode claimed by the plaintiff in this action, as

having its top or apex within the Stemwinder lode min-

ing claim, at any point out of or beyond the vertical lines

of the said pretended Stemwinder lode mining claim, ex-

cept as hereinafter set forth, and denies that this defend-

ant has ever ousted or ejected the plaintiff from any part

or portion of any vein or lode having its top or apex with-

in the said pretended Stemwinder lode mining claim.

VI.

Denies that heretofore, to wit, on or about the 2d day

of June, 1898, or at any other time, while the plaintiff

was the owner of or lawfully possessed of, or entitled to

the possession of the said alleged Stemwinder mining

claim, or of any vein or lode therein contained, or at all,

this defendant wrongfully or unlawfully entered into

and upon any portion of said vein or lode, or any vein or

lode, which lies outside the vertical plane drawn through

the end lines of the "Emma" mining claim, or said lines

produced in their own direction to the line of intersec-

tion of such plane, or outside of or to the west of any
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vertical plane drawn through the west side line of or any

side line thereof or any line of the said alleged Stem-

winder mining claim, or between vertical planes drawn

through the end lines, or any lines of the said alleged

Stemwinder mining claim, so continued in their own di-

rection that said lines would intersect the exterior por-

tions of said vein or lode, or any vein or lode, being a part

of the same vein or any vein which has its top or apex
within the surface line of the said alleged Stemwinder
mining claim, or that this defendant ousted or ejected the

plaintiff therefrom or from any portion thereof, or dug or

made, or sunk certain or any tunnels, drifts or excava-

tions therein, except as hereinafter stated, or that there-

after or at any time this defendant took or carried away
from said portion of said vein or lode large or any
quantities of ore therein contained of the value of one
hundred thousand dollars, or any value whatever, or con-

verted said ore to its own use, except as hereinafter

stated, or that this defendant has at all times or at any
times since said alleged entry, ousted or wrongfully with-

held, or does now wrongfully withhold from the plain-

tiff any portion of any vein or lode having its top or apex
in or within the said alleged Stemwinder mining claim,

to the damage of the plaintiff in the sum of one hundred
thousand dollars, or at all, or to the damage of the plain-

tiff in any amount whatever.

VII.

Denies that the value of that portion of any vein or
lode withheld from plaintiff by this defendant exceeds
the sum of (wo thousand dollars, or any sum whatever.
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VIII.

This defendant alleges that the cause of action stated

in the complaint herein is barred by the provisions of

section 403G of the Code of Civil Procedure of Idaho.

Defendant alleges the truth to be that it is now, and

for more than seven years last past has been, in the quiet,

open and exclusive possession of the lode, ledge and min-

eral deposit claimed by, and sued for, by the plaintiff in

this action, holding, claiming, and exercising open, notori-

ous and exclusive control over same, and every part

thereof, as against plaintiff and all other persons, as a

part and belonging to the Last Chance Mining Claim,

which said Last Chance Mining Claim is the property of

this defendant by purchase from the United States by en-

try and patent made and issued from the United States

more than five years prior to the 1st day of June, 1808.

IX.

That on the 10th day of December, 1886, the grantors

and predecessors in tlie interest of this defendant, the

Last Chance Mining Company, caused the said Last

Chance mining claim to be officially surveyed for patent,

and hereinafter filed on application for United States

patent for the said Last Chance mining claim in the Unit-

ed States landoffice in the district in which the said claim

was situated, and caused a notice of said application for

patent to be published in the newspaper published near-

est the claim (following the orders and directions of the

reoister and receiver of the landoffice), for a period of

sixtv days. And said applicants posted the notice of said
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application upon the claim applied for, together with a

plat and the fieldnotes of said claim.

That the plaintiff or its predecessor's interest did not,

during the said period of publication, or at any time, file

any protest or any adverse claim in the United States

landoffice aforesaid against the issuance of a patent to

the Last Chance Mining Company, as applied for, notwith-

standing the fact that the Stemwinder mining claim, as

applied for, was so located as to overlap and conflict with

the said Last Chance mining claim as applied for; and the

land and premises so in conflict between the Last Chance
mining claim and the Steniwinder claim was patented to

and is a part of the Last Chance claim.

X.

That upon that portion of the Stemwinder claim so lo-

cated as to overlap upon the Last Chance mining claim

was a part of the ledge which crosses through and over

the said Stemwinder claim and the said Last Ohance
claim, which said ledge, as it passes through the two said

mining claims, has a width of more than three hundred

feet, and the said ledge so passing through the two min-

ing claims was intersected by that portion of the isouth-

erly side line of the Last Chance mining claim whidli was
in conflict with the surface ground claimed as a part of

the Stemwinder claim.

XL
This defendant further alleges that on the 19 Mi day of

April, 1887, the Tyler Milling Company made application

in the United States landoffice, at Coeur D'Alene, Idaho,

for a United States patent for the Tyler lode mining claim,
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which overlapped upon and conflicted with the said Last

Chance claim. That during the period of the publication

of the application for patent of the Tyler mining claim

the predecessors in interest of this defendant filed in said

landofifice their protest and adverse claim against the

said application of the Tyler mining claim, and thereaf-

ter and within thirty days commenced an action in the

District Court, in the First Judicial District of Idaiho, in

and for the county of Shoshone, in support of the said ad-

verse claim so filed as aforesaid, on the 10th day of July,

1890, the said suit having come on for trial, the Court

made and filed its conclusions of law and of fact, and its

judgment thereon, wherein and whereby it was adjudged

and decreed that the Last Chance mining claim was a

valid location, made on the 17th day of September, 1885,

which said judgment remains and stands unappealed

from.

This defendant answering for itself and for no other

defendant, the second cause of action set. forth in the

plaintiff's complaint herein, says:

I.

That as to whether or not the plaintiff, the Bunker ITill

and Sullivan Mining and Concentrating Company, is or

was at the time of the commencement of this action, or

alt any time, a corporation, created, organized, or exist-

ing under the laws of the State of Oregon, having its prin-

cipal place of business at the city of Portland, in the State

of Oregon, or at all, or is or was at all times, or at any

time, a citizen of the State of Oregon, this defendant has

not sufficient information upon which to base a belief,

and therefore denies the same.
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II.

This defendant admits that the Empire State-Idaho

Mining ami Developing Company is and was at the time
of the commencement of this action, a corporation, cre-

ated, organized, and existing under the laws of the State
of New York, and having its office and doing business in

the State of Idaho, and that it is and was at all times, a
citizen of the State of New York, but denies the com-
mission of the grievances or any grievances mentioned
and set forth in the second cause of action stated in the

complaint herein.

This defendant admits that the Last Chance Minin^
Company is and was at the time of the commencement of

this action a corporation, created, organized and existing

under the laws of the State of Washington, and having
an office and doing business in the State of Idaho, and
that it is and was at all times a citizen of the Stafte of

Washington, but denies the commission of the grievances

or any grievances mentioned and set forth in the second

cause of action stated in the complaint herein.

III.

Denies that ever since June 1st, 1898, or at all, the plain-

tiff has been, or now is, the owner of or entitled to the

possession of the mining ground and lode as claimed and
describe] in the complaint herein. Denies thai the lin«'

described in the said lasl -mentioned paragraph as run-

ning from the northwest corner to (he northeast corner

of the said pretended Stemwinder claim, or the line run-

ning from the pretended southeast corner to the pretend-

ed southwest corner of the 'said pretended Stemwinder
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mining claim are or constitute the end lines of the said

surface ground, or any lines of the said alleged Stem-

winder claim. And denies that the said line described

in the said third paragraph in the complaint, ais running

from the southwest corner to the northwest corner, or the

lines running from the northeast corner to the southeast

corner are or constitute the side lines of the said sur-

face ground of the said pretended Stemwinder lode claim.

Denies that the plaintiff is the owner of all or of any por-

tion of the said pretended lodes, veins or ledges, bearing

silver, lead or other valuable metals, throughout their en-

tire depth, or any depth, the top or apex of which lies in-

side of said pretended surface lines extended downward

vertically or lying between the vertical planes drawn

downward through the said pretended end lines, except-

ing that portion of said premises, lode or vein, or ore

thereof, included, enclosed and confined within the sur-

face lines of the Emma lode mining claim, survey No.

550, as patented, or within the vertical planes drawn

downward through the end lines of the said Emma claim

as extended in the direction of the said end lines west

erly to a point where the said lines intersect.

IV.

, Denies that the plaintiff is entitled to any ledges, veins

or lodes, bearing silver, lead or other valuable metals

throughout their entire depth, the top or apex of which

lie inside of said pretended surface lines of the said al-

leged Stemwinder claim, extended downward vertically

or lying between the vertical planes drawn downward

through the said pretended end lines, by reason of being
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the owner of the said pretended Stemwinder lode mining

Claim, or by reason of any fact, thing, title, claim or

right. Denies that the plaintiff has been at all times,

or at any time in possession of the said vein or ledge

decrifoed and claimed in the said fifth paragraph of the

nd cause of action stated in thecomplaint herein,save

and except as said plaintiff has been ousted and ejected

by this defendant, or at all. Denies that defendant has

ever ousted or ejected the said plaintiff from said lode

or ledge, having its top or apex within the said Stem-

winder lode mining claim.

V.

This defendant admits that it run and constructed the

tunnel known as and called the "Sweeny tunnel," hav-

ing its mouth upon land and premises belonging to this

defendant, but alleges the truth to be that said tunnel

was constructed and completed more than five years prior

to the 1st day of June, 1898, under and by virtue of pur-

chase and patent of the said premises as the Last Chance
mining claim, from the Government of the United States,

under mineral entry, in pursuance of the statutes of the

United Slates, by this defendant. Denies that the plain-

tiff was the owner; seised, possessed or entitled to the

possession of the said alleged Stemwinder lode mining

claim, except as herein stated, or any lode or vein having

its top or apex therein, or that this defendant on or

about June 2d, 1898, or at any other time, by means of

the said "Sweeny tunnel," or otherwise, or by means of

levels, crosscuts, drifts, or stopes projected therefrom,

penetrated into or upon any lands or premises belonging



40 Bunker Hill & Sullivan Min. etc. Co. vs.

to the plaintiff as described and claimed in the second

cause of action stated in the complaint herein, or at all,

or penetrated into or upon any ledge or vein having its

top or apex lines within the surface lines of the said

Stemwinder lode claim, or into or upon that portion or

any portion of any ledge or vein belonging to plaintiff,

as described in the second cause of action stated in the

complaint herein, or at all. And denies that this defend-

ant, by means of said tunnel and underground works con-

nected therewith, or by any means of any tunnel or un-

derground works of any character whatever, willfully,

wrongfully, unlawfully or at all, ousted or ejected the

plaintiff from said portion or any portion of said alleged

vein. Or that thereafter, or at all, this defendant has

willfully, wrongfully, unlawfully, or without license, con-

sent or knowledge of the plaintiff, or at all, worked or

mined said lode or any lode, or mining ground belonging

to the plaintiff, or extracted therefrom or converted to

its own use large quantities of ore or any quantities of

ore, lead or silver-bearing rock or quartz of the value, to

wit, of one hundred thousand dollars, or of any value

whatever. Denies that ever since the said last-named

date, or any date or at any time, this defendant has

wrongfully or unlawfully withheld the possession of the

said vein or lode, or of any vein or lodes which are

reached by said tunnel, or by various or any levels, stopes,

or excavations projected therefrom to the damage of the

plaintiff in the sum of one hundred thousand dollars, or

any sum whatever.
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VI.

This defendant denies that it has ever entered into or

upon any lode, ledge or vein or mineral deposit belonging

to plaintiff, or to the possession of which the plaintiff was
entitled. Denies that it has entered into or upon any
ledge, lode or vein or ledge of mineral bearing rock hav-

ing its top or apex in or within the said pretended Stem-

winder lode mining claim, into or upon any lode or ledge

which did not have its top or apex in the Last Chance lode

claim, or that it has ever entered into or within any lode

or ledge upon its dip or elsewhere between or upon any
plane drawn upon any end lines or any lines, or which
might be drawn upon any end lines or other lines of the

said pretended Stemwinder lode mining claim or that

it has ever erected, constructed, or owned, any tunnels,

drifts, crosscuts or other excavations in or upon or pene-

trating into or upon any ledge or lode having its top or

apex in or within the said pretended Stemwinder lode

mining claim, or elsewhere than within the Last Chance
mining claim, the property of the defendant.

VIII.

This defendant alleges that as to all the mining prem-
ises, lodes, ledges and bodies of ore into which it has pene-

trated, worked at any time, or which it now owns, or

claims to own, as against the plaintiff, that this defend-

ant, the Last Chance Mining Company, is now, and has

been, in (ho quiet, peaceable and undisputed possession

of the same for more than five years prior to the lsi day
of June, 1898, holding, claiming and mining the same,
openly and adversely to the plaintiff and its grantors and
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every other person, under and by virtue of the purchase

and patent from the Government of the United States,

under which it now holds and claims the same. That as

to every portion of the lode or vein, ledge or premises

sued for in this action and claimed by the plaintiff in

the first and second causes of action in the complaint

stated, as against this defendant, this defendant is now

and for more than five years prior to the first day of June,

1898, has been the owner of and in the sole, exclusive and

uninterrupted possession of, and holding the same under

and by virtue of the purchase and patent of the Last

Chance lode mining claim from the Government of the

United States, adversely to the plaintiff, the plaintiff's

grantors and every other person, and has been mining and

extracting ores therefrom under and by virtue of the said

ownership, and not otherwise. And this defendant here

adopts by reference each and every allegation contained

in the ninth, tenth and eleventh paragraphs of its answer

to the first cause of action stated in plaintiff's complaint,

as a part of this, its answer to fche second cause of action.

Wherefore, this defendant prays that this action may

be dismissed, and that it may have and recover of the

plaintiff its costs and disbursements herein.

W. B. HEYBUT?>~,

Attorney for Defendant, the Last Chance Mining Com-

pany.

Of Counsel.
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United States of America,
)

State of Washington, >ss.

County of Spokane.
J

Chas. Sweeny, being first duly sworn, deposes and says

Ilia I he is the president of the corporation, the Last

Ohance Mining Company, named as a defendant herein;

that he has read the foregoing answer, and knows the

contents thereof, and that the same is true of his own
knowledge, except as to the matters and things therein

stated to be on information and belief, and as to those

matters and things, he believes it to be true.

CHAS. SWEENY.

Subscribed and sworn to before me this 10th day of De-

cember, A. D. 1898.

[Seal ] W. B. SAMS,
Notary Public in and for the State of Washington, Ke

siding at Spokane.

[Endorsed]: No. 138. In the United States Circuit

Court, Ninth Judicial Circuit, in and for the District of

Idaho, Northern Division. Bunker Hill and Sullivan

Mining and Concentrating Company, Plaintiff, vs. Empire

State-Idaho Mining and Developing Company et al., De-

fendants. Separate answer of the Last Ohance Mining

Company. Filed December 12th, 1898. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

District of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN M. \

AND C. Co., v

Plaintiff, /

vs.

EMPIRE STATE-IDAHO M. AND D.

Co. et al.,

Defendants.

Acknowledgment of Service.

Services of certified copy of separate answer of each

defendant accepted this 19th day of December, 1898.

JOHN R. McBRIDE,

Attorney for Plaintiff.

In the Circuit Court of the United States, Ninth Circuit,

District of Idaho, Northern Division.

AT LAW.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY,

Plaintiff,

vs.

No. 138.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY
and LAST CHANCE MINING COM-

PANY,

Defendants.
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IN EQUITY.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY,

Plaintiff,

vs.

No. 139.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY

and LAST CHANCE MINING COM-

PANY,

Defendants.

Stipulation as to Testimony.

In the action above entitled it is stipulated and agreed

by the parties hereto (the Court consenting) as follows:

The action at law entitled as above and numbered 138

shall be set down for trial before the Court with or with-

out a jury as the parties or either of them may then de-

cide, at Moscow, Idaho, at the May term of said court,

1899.

The testimony and proceedings in said cause shall be

taken by a competent stenographer to be agreed upon by

the parties to this action, or to be designated by the

Court, and shall thereafter be transcribed into longhand

and duly certified by the stenographer.

The testimony and proceedings so transcribed and cer-

lificd, together with such exhibits and documentary evi-

dence as may have been introduced in behalf of either

party, shall be thereupon certified by the Judge officiat-

ing at the trial as being a correct transcript of the tes-

timony and proceedings in said action at law, and the
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same shall thereupon be deemed and considered as tes-

timony taken, evidence introduced, and proceedings had

in the action in equity numbered 139 with the same effect

and to all intents and purposes as if said testimony had

been originally taken, proceedings had and evidence in-

troduced before an examiner in chancery, and said record

in said action at law so made and certified shall consti-

tute the record in said action in equity subject to the

right of either party to introduce further testimony perti-

nent to the cause if they so desire. Upon said record so

certified and such other testimony if taken, said action

in equity shall thereupon be submitted for its decision

and decree.

It is further stipulated that until said action at law

shall have been tried and determined and the record of the

trial shall have been made up as hereinbefore provided,

neither party shall be required to take any testimony in

said equity case No. 139, orally, by deposition or other-

wise, before the examiner in chancery or other officer.

It is further stipulated that such orders may be entered

in said respective causes by the Judge of this court in

chambers as may be requisite or necessary to carry the

term of this stipulation into effect.

Dated this 30th day of December, 1898.

JNO K. McBRIDE,
Solicitor and Attorney for Plaintiff, Bunker Hill and

Sullivan Mining and C. Oo.

W. B. HEYBURN,
E. M. HEYBURN,
L. A. DOHERTY,

Solicitors and Attorneys for Defendants Empire State-

Idaho M. & D. Co. & L, C, Co.
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I consent to and approve the above stipulation. Jan.

2, 1899. JAS. H. BEATTY,

Judge.

[Endorsed] : Nos. 13S and 139. U. S. Circuit Court, Dis-

trict of Idaho. The Bunker Hill and Sullivan M. and

C Co. vs. Empire State-Idaho M. and D. Co. Stipulation

as to testimony. Filed Jan. 2nd, 1899. A. L. Richard-

son, Clerk.

In the Circuit Court of the United Mates, Ninth Circuit,

District of Idaho, Northern Division.

AT LAW.

BUNKER HILL AND SULLIVAN
MINING AND CONCENTRATING
COMPANY (a Corporation),

Plaintiff,

vs.

DMJPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
-M I X [NG < !<m PA NY (a Corporation),

Defendants.

No. 1US.
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IN EQUITY.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs.

> No. 139.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE

MINING COMPANY (a Corporation),

Defendants.

Stipulation as to Trial of Cause.

It is hereby stipulated and agreed, the Court consent-

ing, that the trial of the action at law above entitled,

numbered 138, shall not take place at the coming May

term of said Court, but that the same shall be set down

for the October (1899) term of said court at Moscow.

It is further understood and agreed that the stipula-

tion heretofore entered into between the parties hereto on

December 30th, 1898, and now on file in said causes, shall

remain in full force and virtue, save and except as the

same has been modified by this stipulation as to the date

of trial of said action at law, No. 138.

Dated May 2, 1899.

LINDLEY & EIOKHOFF,

JOHN R. McBRIDE,
Attorneys for Plaintiff.

W. B. HEYBURN,
Attorney for Defendant.
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[Endorsed]: No. 139. (In Equity.) No. 138. (At

Law.) In the Circuit Court of the United States, Ninth

Circuit, District of Idaho, Northern Division. Bunker

Hill and Sullivan M. and C. Co. vs. Empire State-Idaho

M. and D. Co. Stipulation. Filed May 8th, 1899. A. L.

Richardson, Clerk.

In the United State* Circuit Court, Ninth Judicial Circuit, in

and for the District of Idaho, Northern Division.

AT LAW.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs.

No. 138.
EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
MIXING COMPANY (a Corporation),

Defendants.

Stipulation Waiving Jury.

It is hereby expressly stipulated by and between the

attorneys of record for the plaintiff, Bunker Hill and Sul-

livan, Mining and Concentrating Company (a corporation),

and the attorneys of record for the defendant, Empire

State-Idaho Mining and Developing Company (a corpora-

tion), and the attorneys of record of the defendant, The

Last Chance Mining Company (a corporation), that all the
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issues of fact in the above case may be tried by the Court

without a jury, a trial by jury being hereby expressly

waived by all the parties hereto.

- Dated Moscow, Nov. 9th, 1899.

LINDLEY & EICKHOFF,

JOHN R. McBRIDE,

Attorneys for Plaintiff.

W. B. HEYBURN,

Attorney for Defendant Empire State-Idaho Mining and

Developing Company.

W. B. HEYBURN,

Attorney for Defendant Last Chance Mining Company.

[Endorsed]: Law. 138. U. S. Circuit Court, Ninth

Circuit, District of Idaho, Northern Division. Bunker

Hill and Sullivan M. and C. Co., Plaintiff, vs. Empire

State-Idaho M. and D. Co. et al., Defendants. Waiver of

jury. Piled Nov. 8th, 1899. A. L. Richardson, Clerk.



Empire State-Idaho Min. etc. Co. et al. 51

hi the Circuit Court of the United States, Ninth Circuit, Dis-

trict of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE

MINING COMPANY (a Corporation),

Defendants.

Findings by

the Court.

Findings of Fact and Conclusions of Law.

This cause coming on regularly for trial at the October

term of this court, 1899, on the issues joined in the plead-

ings—the plaintiff appearing by its counsel, Messrs. Cur-

tis II. Lindley, Jno. R, McRride, Albert Allen, and J. H.

Forney; and the defendants by Messrs. W. B. Heyburn,

Lyttleton Price, E. M. Heyburn, and A. L. Doherty—was

tried by the Court without a jury, a jury having been

waived by a written stipulation signed by counsel and

lil« (1, and in open court the trial proceeded after an open-
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ing statement by counsel for plaintiff on its behalf. The

plaintiff introduced its proofs, being both documentary

and oral testimony of numerous witnesses, who were

called, sworn, testiged, and the plaintiff announced that

it rested its case, and further announced that it waived

all claims for damages alleged in the complaint. The

defendants' counsel then made a statement of their

arounds of defense to the action, and thereupon intro-

duced their testimony, being both documentary and oral,

by witnesses who were duly called, sworn, and testified,

and thereafter announced their defense closed, and there-

upon the evidence was closed.

Thereafter the counsel for the respective parties were

heard in argument, and the Court having granted leave

to the counsel of each of the parties to submit briefs here-

after, in case they or either of them should so desire, and

which was afterward done, the case was taken under ad-

visement by the Court. And now, on this 4th day of May.

1900, the Court having announced its opinion on the

whole case and ordered that judgment be entered for the

plaintiff does this day of , 1900, make and

file its findings herein as follows:

Findings of Fact.

First.—That the allegations in the paragraph number

1 in the Complaint is true as alleged.

Second.—That the allegations of the complaint in para-

graphs II and III are true as alleged.

Third.—That about the 17th or 18th of September,

1885, the premises described in the plaintiff's complaint
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were vacant public mineral land of the United States and

open to location as such. That at that date one S. R.

Devine and two others, all citizens of the United States,

entered upon the same and located a mining claim there-

on by doing- all the acts required by law to make a valid

location, by the discovery of ore, marking the boundaries

by posts and monuments, posting a notice on the ground,

describing it, and causing the said notice to be properly

recorded. That afterward said mining claim was con-

veyed to the Stemwinder Mining Company, a corporation,

the duly authorized agents and officers of which made and
filed an amended location of said claim, marking the

boundaries thereof on the ground to correspond thereto,

and claiming thereby no other surface ground than that

claimed originally as its location, and the description of

said lode claim in paragraph IV of the amended com-
plaint conforms to the said amended location and duly re-

corded the same.

Fourth.—That the title to the said Stemwinder lode

claim has by various conveyances, beginning with the

original locators and divers grantees intermediate the

Baid locators and the plaintiff, been conveyed to and is

now invested in said plaintiff in this action, and that ever
since (he - - day of June, 1898, it has been and now is

the owner thereof and of all rights pertaining thereto.

Fifth.—That the said Emma and the said Last Chance
lode mining claims and the said Stemwinder lode claim.
;"s amended, are correctly described, as now claimed by
the respective parlies herein, by the annexed diagram
marked "A" and made a part hereof, viz.
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M.ra^gj^i

Sixth.—That on application made by the claimant of

the said Emma lode mining claim for a United States

patent, an action was brought in the District Court of the

First Judicial District of the Territory of Idaho by the

then claimant of the Stemwinder lode claim, pursuant to

an adverse claim filed in the proper landoffice, asserting

the right of the said Stemwinder claimant to the ground

in conflict between said respective claimants, and it was

therein determined and adjudged that the said Emma

location was prior in location to the said Stemwinder

lode, and entitled to the ground in conflict between them,

and such judicial determination is binding upon this

Court and the plaintiff, and that the Last Chance Mining

Company, defendant, is the owner of said Emma lode

claim by virtue of a patent issued by the United States

therefor.

Seventh.—That the Last Chance lode mining claim, as

shown on said diagram "A" above, was located by its

original claimants subsequent to the location of the Stem-

winder, and although the worded notices of each dated on

the same day of September, 1885, the Stemwinder dis-

covery and location was made prior to the said Last
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Chance, and its rights attached first to the ground now

in dispute between the parties, and I find that upon an

application for patent to the Last Chance lode raining

claim, as described in said diagram, no adverse claim was

made by the said Stemwinder owners to the ground in

conflict as shown on said diagram, and that the said Last

Chance Mining Company received their patent therefor

as so described, and is entitled to all the rights conferred

by such patent.

Eighth.—That there is a large ledge or lode of mineral

bearing rock and earth in place which enters the south-

erly end line of the StemwTinder lode claim, approxi-

mately having the course and width shown on the dia-

gram "A," and passing on its course through the said

Stemwinder, the said Emma, and the said Last Chance

lode claims, and having a clip southwesterly of from 35

to 40 degrees from the perpendicular, and on its descent

into the earth developments show that it passes far be-

yond the surface of each of the said claims, and said vein

or lode has its apex in each of said claims to the extent

indicated on said diagram.

Ninth.—That the lines which cross said lode on its

course through the Emma claim are not parallel, and so

converge in their prolongation to the westerly that planes

drawn downward along the course of said lines intersect

each other at a point marked "X" on said diagram, and
(lie rights of the owners of the said Emma lode claim to

the lode cease at that point.

Tenth.—That the lines "A," "B," <'C," "D," on said dia-

gram, correctly show the lines on the surface, projected
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from the southeasterly and northeasterly corners of the

Steinwinder lode claim, and indicate its right to follow

the lode on its descent westerly, except as modified by

the rights which defendants are adjudged to have by vir-

tue of these findings.

Eleventh.—That the defendants have entered upon and x

withhold from the plaintiff all that portion of said lode,

which lies between a plane drawTn downwards along the

line marked "A," "B," and the plane of the south end

line of said Last Chance claim drawn perpendicularly

downwards along and projected to the point "Z" on said

diagram, and assert right and title to same.

Twelfth.—That the allegation in the answer of the de-

fendant Last Chance Mining Company, subdivision VIII,

as set forth in answer to the first cause of action in plain-

tiff's complaint, and also in its answer to the second

cause of action therein, that the plaintiff's action is

barred by virtue of section 4036 of the statute of limita-

tions, is not sustained by the evidence.

Thirteenth.—That the value of the premises in dispute

herein is more than ten thousand dollars.

Conclusions of Law.

The plaintiff's action is not barred by law.

That the plaintiff is entitled to recover from the de-

fendant that portion of the lode or vein sued for which

lies in the triangular space bounded by perpendicular

planes passing through lines described as follows: Com-

mencing at a point where the south line of the "Emma"
prolonged westerly, intersects the south line of the "Last
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Chance," and indicated on said plat "A" by the letter

"X"; thence westerly along the prolongation of said

Emma line feet, to the point where the same is inter-

sected by the original south line of the Stemwinder pro-

longed westerly, and indicated upon said plat "A" by the

letter "Y"; thence easterly along said prolonged line of

the Stemwinder feet to the intersection of said south

line of the Last Chance prolonged westerly, and indi-

cated upon said plat by the letter "Z"; and thence to the

place of beginning feet along said south line of the

Last Chance and its prolongation. The right of said

plaintiff to said segment of said lode or vein being hereby

denied to all other portions of said vein or lode sued for

in this action by plaintiff and not contained in above de-

scription.

Let judgment be entered accordingly.

The above findings of fact and conclusions of law are

allowed and found this 2d day of July 1900.

BEATTY,

Judge.

[Endorsed]: No. 138. U. S. Circuit Court Northern

Division, District of Idaho. Bunker Hill and Sullivan

M. and C. Co. vs. Empire State-Idaho M. and D. Co.

Findings of fact and conclusions of law. Filed July 2,

1900. A. L. Richardson Clerk.
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In the Circuit Court of the United States, Ninth Circuit, Dis-

trict of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN
\

MINING AND CONCENTRATING
COMPANY (a Corporation),

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING
AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
MINING COMPANY (a Corporation),

Defendants.

Judgment.

This cause coming on to be heard at the October term

of the Court held at Moscow, in the district aforesaid, and

having been then and there upon trial was taken under

advisement, and the Court having at this day made and

filed its findings of fact and conclusions of law, and or-

dered judgment to be entered for the plaintiff that it re-

cover the premises by said decision adjudged to it to-

gether with costs

:

Now, therefore it is ordered and adjudged that the

plaintiff herein, the Bunker Hill and Sullivan Mining and

Concentrating Company, do have and recover from the

said defendants, The Last Chance Mining Company and

the Empire State-Idaho Mining and Developing Com-

pany, all that part of that certain lode and vein of
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mineral bearing rock and earth in place which lies in

Yreka mining district, Shoshone county, State of Idaho,

which lode passes through the premises known as the

Stemwinder lode claim, the Emma lode claim and the

Last Chance lode claim having its apex in each of said

claims, viz.: All that part of said lode which on its de-

scent into the earth to the westerly from said apex lying

in a triangular shape, and within perpendicular planes

passing through lines described as follows:

Commencing at a point where the south line of the

Emma prolonged westerly intersect the south line of thp

Last Chance, and indicated on said plat "A," attached

hereto and made a part hereof, by the letter "X" ; thence

westerly along the prolongation of the said Emma line

feet to the point where the same is intersected by

the original south line of the Stemwinder prolonged west-

erly and indicated upon said plat "A" by the letter "Y";

thence easterly along said prolonged line of the Stem-

winder feet; to the intersection of the said south

line of the Last Chance prolonged westerly and indicated

upon said plat by the letter "Z"; and thence to the place

of beginning feet along said south line of the Last

Chance and its prolongation, together with all and every

part of said vein or lode within and beneath the said

triangular parcel—said portion being particularly indi-

cated on said diagram—and that as to the remainder of

said lode, vein or premises sued for by the plaintiffs re-

cover nothing.

And it is further ordered and adjudged that the plain

till" recover of and from the defendant its costs of sail so
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taxed. This judgment shall be of effect from the date

it was submitted, being November 15th 1899.

Dated July 2d, 1900.

BEATTY,

Judge.

C
V
>C7050fpff>fc?r <i

In the Circuit Court of the United States, Northern Division,

District of Idaho.

BUNKER HILL AND SULLIVAN \

M. & C. COMPANY
J

vs. No. 138.

EMPIRE STATE-IDAHO M. & D. CO. \

etal.

Clerk's Certificate to Judgment-Roll.

I, the undersigned clerk of the Circuit Court of the

United States, for the District of Idaho, do hereby certify

that the papers hereto annexed constitute the judgment-

roll in the above-entitled action.

Witness my hand and the seal of said court this second

day of July, 1900.

[Seal] A. L. RICHARDSON,
! Clerk.
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[Endorsed] : In the Circuit Court of the United States,

for the District of Idaho, Northern Division. Judgment-

al 1, No. 138. Bunker Hill and Sullivan Mining and

Concentrating Co. vs. Empire State-Idaho Mining and

Developing Co. et al. Register No. 1. Eiled July 2d,

1900. A. L. Richardson, Clerk.

In the Circuit Court of the United States, Ninth Circuit, Dis-

trict of Idaho, Southern Division.

AT LAW.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING
COMPANY (a Corporation),

Plaintiff,

vs.

>No. 138.

EMPIRE STATE-IDAHO MINING)

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
MINING COMPANY (a Corporation),

Defendants.

Stipulation as to Amendment of Judgment.

It is hereby stipulated by and between the attorneys

for plaintiff and the attorneys for defendants in the above
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cause that the judgment entered in this cause on the

second day of July, 1900, may be amended by inserting

in said judgment a copy of the diagram and plat desig-

nated in the findings of fact in this cause as diagram

"A," and that apt reference to said plat and diagram

may be made in said judgment. The clerk of the above-

entitled court is authorized to make the said amendments.

ments.

Dated this 30th day of July, 1900.

CURTIS H. LINDLEY and

JOHN R. McBRIDE,

Attorneys for Plaintiff.

HEYBURN, HEYBURN & DOHERTY,

Attorneys for Defendants.

[Endorsed]
:
No. 138. U. S. Circuit Court, District of

Idaho. Bunker Hill and Sullivan M. & C. Co. vs. Empire

State-Idaho M. and D. Co. Stipulation. Filed July

31st, 1900. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, District of Idaho.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY,

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING
AND DEVELOPING COMPANY
and LAST CHANCE MINING COM-

PANY,

Defendants.

Opinion.

Lindley & Eickhoff, John R. McBride, Albert Allen,

and J. H. Forney, Attorneys for Plaintiff.

Heyburn, Price, Heyburn & Doherty, Attorneys for

Defendants.

The question involved in this action is the right of

possession of, or title to, an underground portion of a

mineral bearing ledge, which is claimed by plaintiff

through its ownership of the Stemwinder mining claim,

and by defendants through their ownership of the Last

Chance and Emma mining claims. It involves the settle-
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merit of an underground mining conflict based upon sur-

face rights. The mining law, as authoritively inter-

preted, proves in many cases most cruel to important

mining interests. Priority has become the chief element

of value in a mining location. However carefully a

junior locator may lay his lines upon the public domain

so as to carve therefrom a mining claim in exact con-

formity to the law, he may nevertheless find himself

robbed of what the law pretends to grant him, by some

senior locator, who, however carelessly he may have

made his location, by accident rather than by foresight

happens to have the ledge crossing two of his boundary

planes, between which he follows it regardless of dip,

strike, and all junior locators. It is often most painful

to enforce such a law, but as it is, it must be followed

until changed. It is remarkable that there seems to be

no effort made for its improvement, which might so easily

be done.

In the trial of the cause many questions have been pre-

sented, which with the facts concerning them will be

stated as considered.

The following diagram shows the relative position of

the mining locations as now claimed by the respective

owners:
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The important question is that of priority of location.

As between the Stemwinder and Emma it is by judicial

determination conclusively settled in favor of the Emma.

Defendants also claim a like conclusive determination,

fixing the date of location of the Last Chance on Septem-

ber 17th, 1885, in an action between the Last Chance and

Tyler mining companies, but as neither the title of the

Stemwinder nor the interests of its owners therein were

in any way involved in that suit, the defendants' claim

cannot be admitted.

The location notice of the Stemwinder and Last Chance

are each dated September 17th, 1885, but Devine, the

locator of the Stemwinder, says he made a mistake in the

date, and it should have been the 18th. While the wit-

nesses identified the particular day of location, they differ

as to whether it was the 17th or 18th. The testimony

shows that on the day prior to the location of the Stem-

winder, Devine and three of the Last Chance locators-

Flaherty, Smith, and Carlin—were in the country several

miles east of the locality of these claims, and in the even-

ing of that day they met in camp on Jackass Prairie,

about two to three miles northerly from such locality.
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They had heard of the location of the Bunker Hill, which

lies next south of the Stemwinder, and Carlin reported

that he had found it. The next morning all these parties

repaired to that neighborhood and Devine discovered and

located the Stemwinder, and, as he claims, before the

other parties had discovered the Last Chance. He also

claims that as late as the 20th he passed over the ground

of the Last Chance; that no location of it had been made;

that he was at the tree on which he subsequently saw

the notice and that then there was no noice on it. On

that date, the 20th, he located the Tyler, and while he

says the ground now covered by the Last Chance and

lying between the Stemwinder and Tyler was vacant, and

while he must then have known, or at least had strong

reasons to believe, the ledge passed through it, he did not

locate it, but left sufficient space between his two claims

for the Last Chance—a fact strongly suggesting that it

had already been located. In addition to Devine's detail

of the movements of the parties, which indicate that he

was on the Stemwinder ground before they were on the

Last Chance, and his direct statement of his prior loca-

tion, the facts that when he found a Last Chance stake

on his ground he protested until they removed it, which

Smith admits was done, and that the Last Chance lies

farther up the hill than the Stemwinder, have some ten-

dency toward the conclusion that the Stemwinder was

the first located.

Smith, one of the Last Chance locators, says that on

the day they came from Jackass Prairie, which he says

was the 17th, the four named parties went up the hill

where these claims are; that he went down into the gulch
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leaving the others on the hill; that in about an hour

Flaherty and Carlin, came down saying that Devine has

located the Stemwinder, and that they wanted two

notices written for the Emma and Last Chance; that the

notice of the Emma referred to it as lying north of and

adjoining the Stemwinder, and that of the Last Chance

as lying north of and adjoining the Emma, but says that

instead of putting up these notices immediately they

were not posted until the 19th. His tesimony is a clear

admission that the Stemwinder was first located, but that

all were discovered on the same day, which he says was

the 17th, and not the 18th, as Devine says.

The defendants criticise Smith's testimony, alleging

that he has had recent trouble with the owners of the

Last Chance, but a comparison of his present testimony

with that given by him in a former case involving the

date of the Last Chance location, does not suggest any

material change in his testimony. The testimony of Car-

lin given in a trial between the Last Chance and Tyler

was introduced, but it was in relation to the relative

date of the Last Chance and Tyler, and throws but little

light upon the exact time when the Stemwinder was

located. My impression from all the testimony is, that

both the Last Chance and Stemwinder were discovered

on the same day and at nearly the same time, but that the

Stemwinder was prior in discovery and location. Con-

sidering the movements of these prospectors, and the fact

that the Last Chance locators were in the country at least

a day before Devine, it is possible that they may have

been on the Last Chance ground before Devine located

the Stemwinder. While the preponderance of the testi-
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mony seems to be in favor of the priority of the Stem

winder, yet all the circumstances considered, there is

reason for doubt. It is therefore hoped that the review-

ing Court may find it consistent to disregard the usual

rule of following the findings of fact adopted by the trial

court, and examine the testimony independent of this

conclusion.

Does the granting of the patent conclusively fix the

date of location of the Last Chance Claim as at the time

named in the location notice? The view that it should is

not without reasonable support. The location notice is

a necessary paper in the patent proceedings. We cannot

imagine a valid notice without a date. The date then ap<

pears in the proceedings—it is generally placed on the

posted notice, but even if not published or posted, it can

be known by an examination in the landoffice. It seems

to me that the existence of a notice, and the date of it, is

as much a fact to be settled by the land department in

issuing a patent, as any fact connected with the applica-

tion. There may be a few cases in which this rule would

work a hardship upon adjoining claimants, but there are

many more in which the hardship to the patentee is

greater. If the question of date is forever left open, his

patent in this most important particular is but a snare to

him; he may at any time be called upon to prove his title,

and often after the witnesses are dead and the means of

proof are lost. The law in granting a patent intends to

change the unstable possessory title into one fixed and

unassailable. Although Justice Field in the Eureka

case said that it "is something upon which its holder can

rely for peace and security," and that "in its potency it is
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ironclad," yet it does not seem that all questions con-

nected with the patent record are yet conclusively settled

by judicial decision, and among- them is that of the date

of location of the patented claim. In Smelting- Company

vs. Kemp, 104 U. S. 640-1, the court says that the officers

of the land department are authorized to settle matters

of fact in patent applicaions; that their action in such

matters is in its nature judicial; that "their judgment as

to matters of fact properly determinable by them is con-

clusive,"' and "that all requirements preliminary to its

issue have been complied with," besides referring to the

hardship on the patentee of submitting the same question

to successive juries and discussing the unassailable char-

acter of the patent, but the question of what those

"matters of fact" and requirements preliminary" are is

left undefined, and remains the subject of conjecture and

contention. In the Eureka case, 4 Saw. 317, the argu-

ment tends to support the view that the patent estab-

lishes the date of locaion, and beyond question so, when
the date is named in the patent itself. However, these

cases do not settle the question, but so far as this Court is

concerned, he Circuit Court of Appeals of this circuit in

the Last Chance Mining Company vs. Tyler Mining Com-

pany, CI Fed., 557, has determined it. In that case this

same question as to the same Last Chance mining claim

was involved. The Court says: "But it (the patent) does

not fix the time when the location was made. In order

to determine this question it is necessary to introduce

evidence independent of the patent." It is therefore held

that the issue of the Last Chance patent does not conclu-

sively fix the date of location.
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The Stemwinder and Last Chance Claims, as located,

had a surface conflict notwithstanding which the Stem-

winder did not protest the application for patent to the

Last Chance. Whether this omission was an admission

by the Stemwinder of the priority of location of the Last

Chance is the question most earnestly discussed by coun-

sel. It is contended, and with much reason, that the pro-

ceeding in the landofflce for a patent is equivalent to a

judicial proceeding against all the world. The law re-

quires such particularity of statement of what is claimed

by the applicant, and such lengthy notice thereof, both

by publication in public print and by the posting of notice

on the claim, that it would seem that all may have ample

notice of what is claimed, and it also directs that if ob-

jection is not duly made, all parties are thereafter barred

from making any objection to the issue of the patent. It

is claimed that because of the surface conflict between

the two claims the application for patent for the Last

Chance was equivalent to an action against the Stem-

winder with service of summons; that the failure of the

Stemwinder to enter its objection and contest the applica-

tion is equivalent to a default in an action in court, and

that the landofflce is a court invested with judicial func-

tions for this special kind of action. Certainly it is well

settled that a "judgment by default is just as conclusive

an adjudication between parties of whatever is essential

to support the judgment as one rendeded after answer and

contest." (Last Chance Mining Company vs. Tyler Min-

ing Company, 157 JJ. S. 691.) But even considering the

failure of the Stemwinder to object to the Last Chance

application for patent as equivalent to a default in an
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action, the question still remains as to what facts are es-

sential to support the judgment of the land department

in issuing the patent. Is the date of location one of those

essential facts? I think the authority is, that it is not.

In the case last cited there are some holdings bearing

upon the question of res adjudicata that seems to be a

guide here. On page 687 the Court says: "The particular

matter in controversy in the adverse suit was the trian-

gular piece of ground which is not the matter in dispute

in this action. The judgment in that case is therefore

not conclusive in this as to matters which might have

been decided, but only as to matters which were in fact

decided." Again it says: "The question, then, is what

was in fact decided in that action?" And it held and

showed by the pleadings that the date of location of the

Last Chance was specially put in issue and was consid-

ered and decided. In the proceedings for the Last

Chance patent it cannot be said that such date was more

than inferentially included in the pleadings or conclu-

sion, and certainly it was not directly decided. Upon

the question of priority, both as to facts and the law

which this court must follow, the conclusion is that the

Stemwinder location is prior to the Last Chance.

The question of the underground rights of the Stem-

winder remains for consideration. After the location of

the Last Chance, the Stemwinder location was so

amended that its north boundary line in running east

bore more to the north than the original north line, but

it is made to appear by one of the illustrations, by plain-

tiff's counsel, that the point of convergence of these two-

lines is so without the limits of the Last Chance as that
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it is not affected 'by the change. While there can be no

question of the right of the Stemwinder to amend its

notice and location, it cannot do so to the detriment of

an intervening locator. But neither the original or

amended north line of the Stemwinder is the line of sep-

aration between the rights of the parties in this case.

Neither is the south line of the Last Chance the separat-

ing plane, for the reason that the Last Chance is the

junior claim. It is conceded that defendants own also

the Emma claim, which has been adjudicated as prior

to the Stemwinder, and therefore owns that part of the

apex of the ledge within its boundaries. The south line

of the Emma does not continue to the east quite to the

east boundary of the Stemwinder, but it does continue

in that direction beyond the limits of the ledge. The

Stemwinder, then, so far as concerns the Last Chance,

owns the apex of the ledge to its north line, but as to the

Emma, it owns it only to the Emma south line. If the

lines of the Emma were so laid that this south line could

be prolonged indefinitely, there can be no question that

it would form the dividing line between the Emma and

Stemwinder, but the Emma's legal end lines so converge

that they meet at the point designated on the above plat

by the letter "X," beyond which to the westward the

Emma cannot follow the ledge. Can the Stemwinder

take up the ledge in its downward course where the

Emma loses it and continue to follow it within the limits

of its north line? If so, then it would own more along

the course of the ledge beneath the surface than it owns

on the surface or on the apex. In a few cases, in conse-

quence of the peculiar facts, the law has been so con-
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strued that less in length of the ledge is held beneath the

surface than is owned of the apex, but in the Del Monte

case, 171 U. S. 88-91, the Supreme Court argues to the

contrary, and it certainly is the clear design of the law

that the lineal ownership of the ledge is the same under

as upon the surface. There is nothing in the law grant-

ing, under any circumstances, the owner of the dis-

covered ledge more underground than he owns of the

apex. On the contrary, there are provisions to guard

against this. As the case of Waibrath vs. Champion

Mining Company, 171 U. S. 293, is understood,, the Court

did give a locator more of the ledge under ground than

he owned of its apex, but this was not concerning the

primary vein or the one upon which the location was

based, but was of a secondary vein which was unknown

when the location was made, and constituted no function

in forming the lines of the claim. The Court, on page

308, says: "These propositions we affirm, with the addi-

tion that the end lines of the original vein shall be the

end lines of all the veins found within the surface bound-

aries." This, however, has never been held by any Court,

concerning the discovery vein. My conclusion is, that

the Steniwinder owns only so much of the apex of the

ledge measured along its center as lies between its south

line as originally located, and the south line of the Emma,
and that in following the ledge on its downward course

it must be between the prolongation of the planes passing

through these lines which would end at their point of

convergence indicated upon the plat by the letter "Y."

There is another view which might be taken of the Stem-

winder's right; that is, that its south boundary line
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should be considered established, and that another line

parallel to it should be established at the point where

its ledge passes into the Emma, as was done by the

Supreme Court in the Del Monte case, supra. This rule

would be followed here but for the priority of the Emma.

Defendants claim that the planes of the Stemwinder's

end lines run more along the course than upon the dip of

the ledge and refer to the fact that this Court once in-

structed a jury that this could not be done. Such in-

structions was given in the hurry of a jury trial—per-

haps without sufficient reflection—and it may also have

been somewhat biased by the still lingering view always

entertained by the miner, that ledges were to be followed

upon their dip, but I think the instruction was not in ac-

cord with the rule of the Supreme ourt which is simply,

that ledges are to be followed between end line planes

without any limitation prescribed as to dip or course.

Following the logic of that rule, I have not examined the

evidence bearing upon the relation of the Stemwinder's

end lines to the course or dip of the ledge.

The defendant, Last Chance Company, claims to have

held for over five years open, notorious, and adverse pos-

session of the disputed premises, and that under the laws

of Idaho it has a perect title. I do not think the testi-

mony shows such possession as is contemplated by the

Idaho statute to confer title.

While other questions have been referred to, those con-

trolling have been above disposed of. The conclusion

therefore is, that plaintiff have judgment for so much of

the premises in dispute as lies within the triangular

space bounded by the perpendicular planes prolonged
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westerly passing through the south line of the Last

Chance, the south line of the Emma, and the original

south line of the Steniwinder, and indicated approxi-

mately upon the above plat by the triangular "Z," "Y,"

"X." BEATTY,

Judge.

[Endorsed] : No. 138. U. S. Circuit Court, Northern

Division, District of Idaho. Bunker Hill- and Sullivan

M. and C. Co. vs. Empire State-Idaho M. and 1). Oo. Opin-

ion. Filed May 4th, 1900. A. L. Richardson, Clerk.

In tJw Circuit Court of the United States, Ninth Circuit, Dis-

trict of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs. Petition for

Writ

of Error.
EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE
MINING COMPANY, (a Corporation),

Defendants.

Petition for Writ of Error.

To the Honorable W. W. MORROW, Judge of Circuit

Court, Ninth Circuit:

The above-named plaintiff, the Bunker Hill and Sulli-

van Mining and Concentrating Company, a corporation,
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conceiving itself aggrieved by the decision and judgment

of this Court, made and entered on the 9th day of July,

1900, in the above-entitled action, does hereby pray for a

writ of errorfrom said decision andjudgment to the United

States Circuit Court of Appeals, in and for the Ninth

Judicial Circuit, and attaches hereto its assignment of

errors, and prays that the Judge of said court may allow

said writ and direct that a transcript of record of the pro-

ceedings upon which said judgment was entered, duly

authenticated, may be sent to said Circuit Court of Ap-

peals.

CURTIS H. LINDLEY,

JOHN R. McBRIDE,

Attorneys for Plaintiff in Error.

Order Allowing Writ and Fixing Bond.

And now, to wit, on this, the 8th day of August, 1900,

it is ordered that said petition be allowed as prayed for,

and that the amount of bond on said writ of error be, and

hereby is, fixed at one thousand ($1,000) dollars.

W. W. MORROW,
Circuit Judge.

Assignment of Errors.

1st. The Court erred in refusing, upon the findings of

fact made and filed herein, to enter judgment in favor of

the plaintiff for the recovery of all the grounds sued for,

and claimed by the plaintiff, in its prayer for judgment,

because the apex of said vein or lode in dispute is within

the premises adjudged to belong to the plaintiff and

known as the "Stemwinder," and within its end lines pro-
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jected along their course in the descent of the said lode

into the earth, and drawn downward perpendicularly.

2d. The Court erred in refusing, upon the findings of

fact made and filed herein, to enter judgment in favor of

the plaintiff: for the recovery of all the grounds sued for,

and claimed by the plaintiff, in its prayer for judgment,

because, it having been determined by the Court that the

said "Stemwinder" location was prior to that of the said

"Last Chance," the lode, by virtue of that fact, became

the property of the said "Stemwinder" owners, and the

said "Last Chance" being a later location, cannot, by vir-

tue of its location, deprive the plaintiff, the owner of the

"Stemwinder" lode, of its vein in depth, though it may

own the surface ground covering the same; and the judg-

ment of the Court to the extent aforesaid, which deprives

the plaintiff in this case of the underground portion of

the vein sued for is against law.

3d. The Court erred in reusing, upon the findings of

fact made and filed herein, to enter judgment in favor of

the plaintiff for the recovery of all the grounds sued for,

and claimed by the plaintiff, in its prayer for judgment,

because the conclusions of law are not in accordance with

the findings of fact, and do not give the plaintiff herein

its rights as they are determined by the acts found; and

in limiting its recovery to the space described in the judg-

ment, is against the facts and the law applicable thereto.

4th. The Court erred in refusing, upon the findings of

fad made and filed herein, to enter judgment in favor

of the plaintiff for the recoveryof all the grounds sued for,

and claimed by the plaintiff, in its prayer for judgment,

because, under the facts found, the plaintiff is entitled to
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full recovery of all the premises sued for and described

in the complaint.

Wherefore, plaintiff prays that said judgment be modi-

fied, and that a judgment be rendered by this Court as

prayed for in the complaint.

CURTIS H. LINDLEY and

JOHN R. McBRIDE,

Attorneys for Plaintiffs.

[Endorsed]: No. 138. Circuit Court, Ninth Circuit,

District of Idaho, Northern Division. Bunker Hill & S.

M. & C. Co., Plaintiff, vs. Empire State-Idaho M. & D. Co.,

& Last Chance M. Co., Defendants. Petition for writ of

error. Assignments of error. Order allowing petition.

Filed Aug. 2d, 1900. A. L. Richardson, Clerk.
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In the Circuit Court of the United Mates, Ninth Circuit, Dis-

trict of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs. Bond on

> Writ

EMPIRE STATE-IDAHO MINING of Error.

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE

MINING COMPANY (a Corporation),

Defendants.

Bond on Writ of Error.

Know all men by these presents, that we, the Bunker

Hill and Sullivan Mining and Concentrating Company, a

corporation as principal, and Frederick Burbidge and F.

W. Knowlton, as sureties, are held and firmly bound unto

the Empire State-Idaho Mining and Developing Com-

pany, a corporation, and the Last Chance Mining Com-

pany, a corporation, for the just and full sum of one

thousand ($1,000) dollars, to be paid unto the said above

named parties defendants, their certain attorneys, exec-

utors, administrators or assigns, bo which payment, well
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and truly to be made, we bind ourselves, our executors,

heirs and administrators, jointly and severally, firmly by

these presents.

Sealed with our seals and dated this 28th day of July,

in the year of our Lord one thousand nine hundred.

Upon the condition that, whereas, lately, at a session

of the Circuit Court of the United States for the District

of Idaho, Northern Division, in a suit pending in said

court between the Bunker Hill and Sullivan Mining and

Concentrating Company, a corporation, plaintiff, and

the said Empire State-Idaho Mining and Developing

Company, a corporation, and the Last Chance Mining

Company, a corporation, the judgment was rendered

against the said plaintiff for a large portion of the prem-

ises sued for in said action; and whereas, the said plain-

tiff, conceiving itself aggrieved thereby, has obtained

from said Circuit Court a writ of error to reverse and cor-

rect said judgment in that behalf, and a citation directed

to the said above named defendants admonishing them to

be and appear at the United States Circuit Court of Ap-

peals for the 9th (Xinth) Circuit, to be holden at San

I^rancisco, in the State of California, on the 6th day of

September next.

Now, the condition of the above obligation is such that

if the said plaintiff in error shall prosecute its said writ

of error to effect and answer all damages and costs if it

fails to make its plea good in said Court, then the above
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obligation to be void; otherwise to remain in full force

and virtue.

BUNKER HILL AND SULLIVAN MINING AND CON-

CENTRATING COMPANY.
By FREDERICK BURBIDGE,

Agent and Attorney in Fact.

FREDERICK BURBIDGE,

Surety.

F. W. KNOWLTON,
Surety.

United States of America,

District of Idaho, }>ss.

Sihoskone County.

Frederick Burbidge and F. W. Knowlton, being duly

sworn, each for himself deposes that he is the same per-

son whose name is subscribed to the foregoing bond as a

surety thereto; that he is a resident and householder of

said State of Idaho and District of Idaho, and is worth

the sum of one thousand ($1,000) dollars, exclusive of

property exempt from execution, and over and above all

debts and liabilities.

FREDERICK BURBIDGE.
F. W. KNOWLTON.

Subscribed and sworn to before me this 28th day of

July, 1900.

[Seal]
•

C. W. SIMMONS,

Notary Public.

Approved.

W. W. MORROW, Judge.
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[Endorsed] : No. 138. Circuit Court United States,

Ninth Circuit, Northern Division, District of Idaho.

Bunker Hill & Sullivan M. & C. Co. vs. Empire State etc.

Co. Bond on writ of error. Filed Aug. 14th, 1900. A.

L. Richardson, Clerk.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable, the

Judge of the Circuit Court of the Uuited States for

the District of Idaho, Greeting:

Because, in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court, before you, or some of you, between the

Bunker Hill and Sullivan Mining and Concentrating

Company, a corporation plaintiff in error, and the Em-

pire State-Idaho Mining and Developing Company, a cor-

poration, and the Last Chance Mining Company, a cor-

poration, defendants in error, a manifest error hath hap-

pened, to the great damage of the said Bunker Hill and

Sullivan Mining and Concentrating Company, plaintiff in

error, as by its complaint appears.

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to the

parties aforesaid in this behalf, do command you, if judg-

ment be therein given, that then under your seal, dis-

tinctly and openly, you send the record and proceedings,

aforesaid, with all things concerning the same, to the



Empire Slate-Idaho Min. etc. Co. et dl. 83

United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have the

same at the City of San Francisco, in the State of Cali-

ornia, on the sixth clay of September next, in the said

Circuit Court of Appeals, to be then and there held, that

the record and procedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to be

done therein to correct that error, what of right, and ac-

cording to the laws and customs of the United States,

should be done.

Witness, the Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

the 15th day of August, in the year of our Lord one thou-

sand nine hundred.

[Seal] A. L. RICHARDSON,
Clerk of the United States Circuit Court of the District of

Idaho.

Allowed by

W. W. MORROW,
Circuit Judge.

Service of the within by copy acknowledged this 21st

day of August, 1900.

HEYBURN, HEYBURN & DOHERTY,
Attorneys for Defendants in Error.

[Endorsed] : United States Circuit Court of Appeals,

for (he Ninth Circuit. Bunker Hill and Sullivan M. and

C. Co., Plaintiff in Error, vs. Empire State-Idaho M. and

D. Co. et al., Defendants in Error. Writ of Error. Filed

Aug. 22d, 1900. A. L. Richardson, Clerk.
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Return to Writ of Error.

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings in the

cause aforesaid, together with all things thereunto re-

lating, be transmitted to the said United States Circuit

Court of Appeals for the Ninth Circuit, and the same is

transmitted accordingly.

Test:

[Seal] A. L. RICHARDSON,

Clerk.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to Empire State-

Idaho Mining and Developing Company, a Corpora-

tion, and Last Chance Mining Company, a Corpora-

tion, and to your Attorneys, Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals, for the Ninth

Circuit, to be holden at the city of San Francisco, in the

State of California, on the 6th day of September, 1900,

pursuant to a writ of error duly issued and now on file

in the clerk's office of the Circuit Court of the United

States, for the District of Idaho, wherein the Bunker Hill
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and Sullivan Mining and Concentrating Company, a cor-

poration, is plaintiff in error, and you are defendants in

error, to show cause, if any there be, why the judgment

rendered against the said plaintiff in error, as in the said

writ of error mentioned, should not be corrected, and why

speedy justice should not be done to the parties in that

behalf.

Witness, the Honorable W. W. MORROW, Judge of

the United States Circuit Court, for the Ninth Circuit,

this 8th day of August, A. D. 1900.

WM. W. MORROW,

Circuit Judge.

Service by copy accepted this 13th day of August, A.

D. 1900.

HEYBURN, HEYBURN & DOHERTY,

Attorneys for Defendants.

[Endorsed] : United States Circuit Court of Appeals,

for the Ninth Circuit. Bunker Hill Mining and Concen-

trating Company, Plaintiff in Error, vs. Empire State-

Idaho Mining and Developing Company and Last Chance

Mining Company. Citation. Filed Aug. 14, 1900. A. L.

Richardson, Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

District of Idaho, Northern Division.

BUNKER HILL AND SULLIVAN

MINING AND CONCENTRATING

COMPANY (a Corporation),

Plaintiff,

vs.

EMPIRE STATE-IDAHO MINING

AND DEVELOPING COMPANY (a

Corporation), and the LAST CHANCE

MINING COMPANY (a Corporation),

Defendants.

Clerk's Certificate to Transcript.

I, A. L. Richardson, clerk of the Circuit Court of the

United States, in and for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered from

1 to inclusive, to be a full, true, and correct copy of

the papers and proceedings in the above-entitled cause,

and that the same together constitute the transcript of

the record and the return to the annexed writ of error.

I further certify that the cost of said record, amounting to
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the sum of $61.70, has been paid by the said plaintiff in

error.

Witness my hand and the seal of said Court affixed at

Boise City, Idaho, this 23d day of August, 1900.

[Seal] A. L. RICHARDSON,

Clerk.

[Ten Cent U. S. Int. Rev. Stamp. Canceled.]

[Endorsed] : No. G30. In the United States Circuit

Court of Appeals, for the Ninth Circuit. The Bunker

liill and Sullivan Mining and Concentrating Company

(a Corporation), Plaintiff in Error, vs. The Empire State-

Idaho Mining and Developing Company (a Corporation),

and the Last Chance Mining Company (a Corporation).

Defendants in Error. Transcript of Record. Error to the

Circuit Court of the United States for the District of

Idaho.

Filed August 27, 1900.

F. D. MONCKTON,

Clerk.

l .-v




